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§2.130

proper, to meet the wishes of the par-
ties and their attorneys or other au-
thorized representatives.

(c) Any request for rehearing or re-
consideration or modification of a deci-
sion issued after final hearing must be
filed within one month from the date of
the decision. A brief in response must
be filed within fifteen days from the
date of service of the request. The
times specified may be extended by
order of the Trademark Trial and Ap-
peal Board on motion for good cause.

(d) When a party to an inter partes
proceeding before the Trademark Trial
and Appeal Board cannot prevail with-
out establishing constructive use pur-
suant to section 7(c) of the Act in an
application under section 1(b) of the
Act, the Trademark Trial and Appeal
Board will enter a judgment in favor of
that party, subject to the party’s es-
tablishment of constructive use. The
time for filing an appeal or for com-
mencing a civil action under section 21
of the Act shall run from the date of
the entry of the judgment.

[48 FR 23141, May 23, 1983, as amended at 54
FR 29554, July 13, 1989; 54 FR 34900, Aug. 22,
1989; 54 FR 37597, Sept. 11, 1989]

§2.130 New matter suggested by the
trademark examining attorney.

If, while an inter partes proceeding
involving an application under section
1 or 44 of the Act is pending, facts ap-
pear which, in the opinion of the trade-
mark examining attorney, render the
mark in the application unregistrable,
the facts should be called to the atten-
tion of the Trademark Trial and Ap-
peal Board. The Board may suspend the
proceeding and refer the application to
the trademark examining attorney for
an ex parte determination of the ques-
tion of registrability. A copy of the
trademark examining attorney’s final
action will be furnished to the parties
to the inter partes proceeding fol-
lowing the final determination of
registrability by the trademark exam-
ining attorney or the Board on appeal.
The Board will consider the application
for such further inter partes action as
may be appropriate.

[68 FR 55768, Sept. 26, 2003]

37 CFR Ch. | (7-1-04 Edition)

§2.131 Remand after decision in inter
partes proceeding.

If, during an inter partes proceeding
involving an application under section
1 or 44 of the Act, facts are disclosed
which appear to render the mark
unregistrable, but such matter has not
been tried under the pleadings as filed
by the parties or as they might be
deemed to be amended under Rule 15(b)
of the Federal Rules of Civil Procedure
to conform to the evidence, the Trade-
mark Trial and Appeal Board, in lieu of
determining the matter in the decision
on the proceeding, may remand the ap-
plication to the trademark examining
attorney for reexamination in the
event the applicant ultimately prevails
in the inter partes proceeding. Upon re-
mand, the trademark examining attor-
ney shall reexamine the application in
light of the reference by the Board. If,
upon reexamination, the trademark ex-
amining attorney finally refuses reg-
istration to the applicant, an appeal
may be taken as provided by §§2.141
and 2.142.

[68 FR 55768, Sept. 26, 2003]

§2.132 Involuntary dismissal for fail-
ure to take testimony.

(a) If the time for taking testimony
by any party in the position of plaintiff
has expired and that party has not
taken testimony or offered any other
evidence, any party in the position of
defendant may, without waiving the
right to offer evidence in the event the
motion is denied, move for dismissal on
the ground of the failure of the plain-
tiff to prosecute. The party in the posi-
tion of plaintiff shall have fifteen days
from the date of service of the motion
to show cause why judgment should
not be rendered against him. In the ab-
sence of a showing of good and suffi-
cient cause, judgment may be rendered
against the party in the position of
plaintiff. If the motion is denied, testi-
mony periods will be reset for the
party in the position of defendant and
for rebuttal.

(b) If no evidence other than a copy
or copies of Patent and Trademark Of-
fice records is offered by any party in
the position of plaintiff, any party in
the position of defendant may, without
waiving the right to offer evidence in
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